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Fraud Enforcement and Recovery Act of 2009:
Passed and Signed

Congress passed and the President signed the Fraud Enforcement and Recovery Act of 2009
(FERA). There is a section on the False Claims Act eliminating the requirement that a false claim
must be presented to a federal official or that it involves direct federal funds to bring a FCA action.
This is an important change.

For instance, if overpayments are retained then that could give rise to a False Claim. A change in
Compliance Plans is likely indicated to address overpayments. The legislation says the “knowing”
retention of an overpayment is a violation of the FCA. The implication is clearly a process is needed
to address identification of overpayments.

The new law also removes the intent element ie. intent to defraud. The liability will depend on
whether a false record or statement was “material” to getting a false claim paid. The “materiality”
provision means “having a natural tendency to influence, or be capable of influencing, the payment
or receipt of money or property.”

FERA also expands bar on retaliatory actions against employees to include retaliatory measures
taken against a contractor or agent.

The effective date is mostly prospective, but with one exception relating to the Allison Engine
case which is the amendment to section 3729 (a)(2), which took effect on June 7, 2008. This
retroactivity does raise constitutional questions. The FCA has been determined to be a punitive
statute and so there is a question of whether the retroactivity can apply.

The statute also allows the AG to appoint someone to approve a civil investigative demand which
requires the production of information, documentary material, or physical evidence relevant to
civil antitrust investigations. Only the AG could authorize the issuance of a CID previously.

If you have any questions about the above, please contact your Butzel Long attorney, or any
member of our Health Care Industry Team as indicated below.
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If you are interested in receiving future information regarding HIPAA or other Health
Care related electronic bulletins, please visit http://www.butzel.com/pbsign.htm to
sign up.
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The above news is only intended to highlight some of the important issues. This e-mail has been
prepared by Butzel Long for information only and is not legal advice. This information is not intended
to create, and receipt of it does not constitute, a client-lawyer relationship. Readers should not
act upon this information without seeking professional counsel. This electronic newsletter and the
information it contains may be considered attorney advertising in some states. If you feel you
have received this information in error, or no longer wish to receive this service, please follow the
instructions at the bottom of this message.

For previous e-news or to learn more about our law firm and its services, please visit our website
at: www.butzel.com
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