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Google Breakup Fee Near Record

20% Vs, Usual Sub-10%

Motorola would get far
higher percentage than
A’I‘&T’s T-Mobile terms

BY PETE BARLAS
INVESTOR'S BUSINESS DAILY

ATE&T faces a potential big break-
up fee payment to T-Mobile, butby
one meastire an even heftlcr such
fee could be faced by another com-
pany — Google,

The Web search leader's terms to
acquire smartphone maker Motor-
ola Mobility*™ for $12.5 billion in-
cludes a $2.5 billion breakup fee if
the deal is blocked by regulators or
for most any reason doesn’t get
done, That's 20% of the price.

AT&T's terms call for a $3 bil-
lion fee, which is less than 8% of
the $39 billion acqguisition price,
(See story, this page,)

Google’ssoo breakup fee nearly
breaks the record on a percentage
basis, says Richard Smith, chair-
man ofthe mergers and acquisition
practice for global law firm Orrick,
Herrmgton & Sutcliffe, with offic-
es in San Francisco and Menlo
Park, Calif.

- “It’s huge and unusual,” Smith

said. “It may be that it's a sign of

* things to come as opposed to being

outofline.”

Sign Of The Times?

He says the market seems to be ac-
cepting higher breakup fees as a
way for buyers to get out of a deals.

Breakup fees are standard with
mergers and acquisitions to pro-
tect the target company in case the
deal falls off the table, says Joe Ab-
erger, president of Pritchett, 2 Dal-
las-based mergers and acquisitions
advisory firm.

“When a seller is left at the altar it

can damage their business, employ- .

ees start jumping ship and custom-
er defections are more likely,” Ab-
erger said, “Nobody does a deal for
the breakup fee; they have abreak-
up feeto do the deal.”

Most breakup fees are in single-
digit percentages.

In 2000, AOL** agreed to pay
just $5.4 billion to Time Warner™*
if jts planned $168 billien acquisi-
tion of that company didn’t hap-
pen. Drugmaker Pfizer™ agreed
to pay Wyeth a $4.5 billion break-
up fee on that $68 billion acquisi-
tion in 2009. Drugmaker Merck &
Co.** agreed to pay a $2.5 billion

- breakup fee with its $41.1billion ac-

quisition of Schering-Plough, also
in2009.

Applied  Materials™  has
agreed to pay abreakup fee of $200
million in the event regulators pre-
vent it from acquiring Vavian
Semiconductor Equipment Asso-
ciates's for $4.9 billion.

Several analysts and legal observ-
ers could point to only one larger
breakup fee as a percentage of the
dequisition price — the $600 mii-
lion Mounsanto”™ agreed to pay
Delta and Pine Land Co. in 2007, if
its $1.5 billion acquisition didn't get
done,

Google declined to say just why it
agreed to'a 20% breakup fee,

“It's astrong statement of our con-
fidence that the deal will close in
the time frame allowed,” a Google
spokesperson said. Motorola de-
clined to comment.

Analysts say Motorola could have
pushed for a high breakup fee in
light of the government serutiny of
Google’s prior acquisitions of on-
line ad firm DoubleClick and travel
software maker ITA Software, says
Dale Grimes, partner and chair-
man of the antitrust and trade prac-

tice for Tennessee-based law firm
Bass, Berry & Sims,

“Traditionally, brealup fees are
in3% to 5% range, so (this high fee)
indicates Motorola is concerned
about the regulatory approval pro-
cess and they want to make sure
that Google has a very high incen-
tive to fight through that and se-
cure the approval,” Grimes said.
“Motorolalookslikeit has alot ofle-
verage.”

The fee could have been pushed
for by Motorola or a sign of good
faith by Google, says Richard Bros-
nick, partner and specialist in anti-
trust law for Detroit-based law
firm Butzel Long.

Patents Gave Leverage

“It could be either — Google
could be saying, ‘We are willing to
fight for this or we are willing to
give you this assurance because we
don’t think there is going to be any
fight, but Google faces a real down-
side if they decide to abandon the
transaction,” Brosnick said.

Google is banking on using the
17,000 wireless patents owned by
Motorola Mobility to help shield
the compauy from any potential
patent litigation from rivals. The
company is pushing its search and
ad services into mobile devices,
which are fast replacing PCs as the
preferred method for accessmg the
Internet.

Motorola was aware of Google’s
need forits patents and likely insist-
ed on a high breakup fee, says Or-
rick’s Smith.

“Did Google do this out of desper-
ation, is .a very plausible kind of
point,” he said. “I can’t imagine
that Google said to Motorola Mobil-
ity, ‘We are going to propose a $2.5
billion breakup fee’ The discus-
sion could not have started there,
Thatwould amaze me.”



